
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the l"latter of the Petitl,on
o f

A.  M.  Tours ,  Inc .

for Redeternlnatlon of a DeficLency or Revlslon
of a Determtnation or Refund of Corporatlon
Franchlse Tax under Artlcle(s) 9L S, 27 of the
Tax Law for the Year 1978.

That deponent further says that the
hereln and that the address set forth on
of the pet l t loner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albauy :

Doris E. Stelnhardt, belng duly sworn, deposes and says that he/she ls an
enpl-oyee of the State Tax Co nission, that he/she ls over 18 years of age, and
that,  on the 18th day of February, 1986, he/she served the wlthln not ice of
Decision by certified nall upon A. M. Tours, Inc. the petltl.oner l-n the wlthln
proceedl"ng'  by encloslng a true copy thereof ln a securely sealed poetpaid
wrapper addressed as foLlows:

A.  M.  Tours ,  Inc .
1650 Broadway, Rn. 704
New York, NY 10019

and by depositLng sErme enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

sald addressee is the petltl.oner
sald wrapper ls the last known address

Sworn to before me thls
lSth day of February, 1986.

ized  to ister oaths
pursuant to Tax aw sect ioa L74
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

A.  M.  Tours ,  Inc .

for Redetermination of a DeficLency or Revlston
of a Determl-natl-on or Refund of Corporatlon
FranchLse Tax under Art tc le(s) 9A & 27 of the
Tax Law for the Year 1978.

and by deposltlng
post off lce under
Servlce wLthl"n the

That deponent
of the pet i t loner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  belng duLy sworn, deposes and says that he/she ls an
employee of the State Tax Commlssion, that he/she is over 18 years of age, and
that on the 18th day of February, L986, he served the lrLthin notLce of Decislon
by certl-fied nal.l- upon ALbert A. lIedenlLla, the representative of the
petitloner tn the wlthln proceedlng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Albert  A. Medenl l la
84-L6 193rd  St .
Jamaica, NY 11423

same enclosed ln a postpald properl-y addressed wrapper tn a
the exclusive care and custody of the United States PostaL

State of New York.

further says that the said addressee is the rePresentatl.ve
herein and that the address set forth on sald rtraPPer is the

of the representat lve of the pet l t loner.

sworn to before me this
18th day of February, 1986.
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February 18, 1986

A.  M.  Tours ,  Inc .
1650 Broadway, Rm. 704
New York, NY 10019

Gentlemen:

Please take not lce of the Declsion of the State Tax Conmlssion enclosed
herewith.

You have now exhaust,ed your rlght of review at the adnlnistrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceeding tn court t,o revLelt an
adverse decLslon by the State Tax Commisslon nay be instltuted only under
Artl,cle 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thl"s not, ice.

Inqulries concernlng the computation of t,ax due or refund aLLowed Ln aecordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltigatlon Unit
Buildlng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc: Pet i t ionerfs Representat ive
Albert A. Medenilla
8 4 - 1 6  1 9 3 r d  S t .
Jamalca, NY 11423
Taxlng Bureaurs Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

A.  M.  TOURS,  INC.

for Redeterml-nat lon of a Def ic lency or for
Refund of Franchlse Tax on Busi.ness Corporatlons
under Articles 9-A and 27 of the Tax Law for
the Fiscal Year Ended Septenber 30, 1978.

DECISION

Peti t , ionef, ,  A. M. Tours, Inc. l  L650 Btoadway, Room 704, New York'  New York

10019, f i led a pet i t ion for redeterminat ion of a def lc lency or for refund of

franchlse tax on business corporat,ions under Articles 9-A and 27 of the Tax Law

for the f iscal  year ended Septenber 30 ,  Lg78 (Ftt-e No. 40402) .

A hearing was held before Doris E. Stelnhardt,  I lear ing Off icer '  at  the

off ices of the State Tax Conrmlssion, Two World Trade Center,  New York, New

York, on September 10, 1985 at 2145 P.M., with addtt lonal documentary evidence

to be submitted by Septenber 27, 1985. Pet l t loner appeared by Albert  A.

Medenl l la,  Presl-dent.  The Audit  Divl"slon appeared by John P. Dugan, Esq.

(Anne W. Murphy, Esq. '  of  counsel) .

ISSUE

Whether the Audlt Division properly characterized certain funds patd by

pet l t ioner to i ts president as dlstr lbuted or undlstr ibuted earnings'  rather

than as compensatlon.

FINDINGS OF FACT

1. For the f iscal  year ended Septenber 30, 1978, for federal  corporat ion

lncome tax purposes, pet i t ioner,  A. M. Tours, Inc. '  f i led a U.S. Snal l  Buslnesg

Corporation Income Tax Return, reflecting taxable lncome at llne 28 ln the
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amount of $12,658.00; the corporat lon did not aval l  l tsel f  of  any deduct lon for

compensation to officers. Petitloner subsequently submitted an amended federal

return, deduct lng off icerst compensat ion of $12r658.00 and report lng a taxable

income of, zero.

2. For the f iscal  year ended Septernber 30, L978r pet i t ioner f l led a New

York State franchlse tax report ,  remit t ing therewlth the ninl-mum tax of $250.00.

3. Pet i t loner is engaged in business as a travel agency. I ts sole

offlcers and shareholders are Albert Medenilla and his wife, Amparo. Mr. Medenilla

manages and devotes most of his t ime to pet i t lonerts buslness.

4. 0n March 30, L982, the Audit  Divis lon issued to pet l t loner a Not lce

and Demand for Payment of Franchise Tax, assessing franehise tax under Tax Law

Art ic le 9-A for the f lscal  year 1978 in the amount of $1'041.00, wlth accrued

interest.  The assessment was predicated on the dlsal lowance of pet i t ionerfs

deduct lon of compensat ion to off ieers. 0n hls I978 lndlvldual federal  return'

1"1r. lledenllla had report,ed such conpensatlon on Schedule E' Supplemental Income

Schedule, as Lncome from a small business corporation. The Audlt Divislon

therefore concluded that petitloner inproperly reduced its federal taxable

income by $12,658.00, earnings dlstr ibuted (or undistr lbuted) to a sharehoLder.

At the hearlng held, counsel to the Audit  Divls ion conceded that pet l t ionerrs

allegedl-y lmproper deduction of offlcersI compensatlon dld not constitute a

mathematical  error ( t ranscr ipt  p.  7).

5. At trregular intervals, Mr. Medenllla draws advances fron the corporatLon

and records the amounts thereof in journal account 104, denoninated advancee to

off icers and employees. According to such account,  he received $6r801.16 durlng

the f lscal  year ended September 30, 1978. At the close of f lscal  yeat L978,

pet i t ioner showed a prof i t  of  $12,658.00. Mr. Medeni l la then made an adJust lng
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entry to account  104:  he debl ted the account  in  the amount  of  $51855.84,

t h e  e x c e s s  o f  $ 1 2 , 6 5 8 . 0 0  ( p e t l t l o n e r r s  p r o f i t )  o v e r  $ 6 , 8 0 1 . 1 6  ( t h e  t o t a l  o f

his advances).

6. On his Schedule SE, Computat lon of Social  Securl ty Self-Euployment

Tax, submltted to the Internal Revenue Service for 1978, Mr. I' ledenil-l-a reported

net  earn l -ngs  o f  $14,508.00 :  $1 ,850.00  der ived  f ron  A.  M.  Tax  & Account l .ng

Serv lcesr  p lus  $121658.00  der ived  f rom A.  M.  Tours ,  Inc .

CONCLUSIONS OF LAW

A. That ln accordance wlth the provistons of Tax Law sect ion 1081(d) '

where a mathematl-cal error appears on a return, the Audit Dl-vlslon ttshall

notify the taxpayer that an amount of tax in excess of that shown upon the

return is due, and that such excess has been assessed" vla the lssuance to the

taxpayer of a Notlce and Demand for Paynent of Franchise Tax. As the Audlt

Divis lon so conceded, pet i t ionerts mischaractetLzat ion of a port lon of the

payments to l ts presldent ($5,856.84) as compensat ion to off lcers'  rather than

as its own dlstributed or undistrib.tt"d earnlngs, and the resultant overstatement

of deductions did not constltute a mathematlcal error withln the meanlng of

sect ion 1081(d).  (Compare Matter of Mart in Hurwitz,  State Tax Comm., June 29,

1983, wherein the taxpayerts use of an erroneous mlnimum tax flgure was found

to be a mathematlcal  error;  and Internal Revenue Code sect lon 6213tg]t21, whlch

def ines the term "mathematical  or c ler ical  errort '  for purposes of restr ict ions

on def ic iencies.)  The dlsal lowance by the Divis ion of pet l t ionerfs deduct lon

for compensatlon to officers should therefore have been accompllshed through

the  lssuance o f  a  Not lce  o f  Def lc iency  (sec t lon  1081[a ] ) ,  no t  th rough an

assessment.



B .

against

expired

C .

Denand

DATED:

That the perlod of l ln l tat ions for the issuance of a not ice of def lc iency

pet i t ioner with respect to the f iscal  year ended September 30, 1978 has

(sec t lon  1083[a ]  )  .

That the pet l t lon of A. M. Tours, Inc. ls granted, and the Not lce and

for Payment of Franchlse Tax lssued on March 30, 1982 ls cancel led.

Albany, New York STATE TAX COMMISSION

FEB 1B 1986


